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PETITION FOR REHEARING 
FOR APPELLANT WILLIAM CAPO 
WITH SUGGESTION FOR REHEARING EN BANC 


Appellant William Capo seeks rehearing vrith a sugges¬ 
tion for rehearinn en banc from a judgment of this Court 
(M oore , Friendly , and Van Oraafeiland, C.JJ .) entered on 
November .10, 1975, a firming a judgment of the United States 
District Court for the Southern District of New York (Wa d, 

D.J .) entered March 18, 1975. Appellant was convicted of 









conspiracy to possess and distribute Schedule I, II, and III 
controlled substances (21 U.S.C. 55812, 841(a)(1) and (b)(1) 
(B)), three substantive counts o': possession with intent to 
distribute the Schedule III controlled substance phencycla- 
dene hydrochloride (21 U.S.C, 5>B12, 841(a)(1) and (b)(1)(B)), 
and two counts of using the telephone to commit. and facili¬ 
tate the conspiracy (21 U.S.C. 56843 (b)). 

On appeal, appellant Capo challenged his conviction on 

the ground that all the prosecution's evidence against him 

was the product of wiretaps illegally conducted in that the 

application therefore did not. comply with 18 U.S.C. 52518 

(1)(c), which requires: 

... a full and complete statement as to 
whether or not other investigative proce¬ 
dures have been tried and failed or why 
they reasonably appear +-o be unlikely to 
succeed if tried or to be too dangerous.... 

Appellant seeks rehearing en banc on the grounds that the 

holding of the panel of this Court conflicts with the plain 

lanugage of the statute, it thwarts the accepted purpose of 

the legislation, and further tiat it is in direct conflict 

with a decision of the Uniter States Court of Appeals for 

the Ninth Circuit. 
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I 

The panel's holding creates a category of cases — one 

in which the telephone :.s routinelv used ~ which is exempt 

from the statutory mandrte that, before a wiretap order is 

granted, other investigative techniques must first be shown 

to be unavailable. With regard to establishing the future 

unavailability of these techniques,* the panel held: 

When one endeavors to prove a negative, it 
is difficult to be very specific about it; 
and we are loathe to set impossibly burden¬ 
some standards .... [Citations omitted.] 

Indeed, wiretapping is particularly ap¬ 
propriate when the telephone is routinely 
relied on to conduct the criminal enter¬ 
prise under investigation. 

Slip opinion 6433 at 6438. 

This language, rather than requiring the Government to estab¬ 
lish unavailability" of other investigative techniques, as 
Congress explicitly directed, relieves the Government of the 
burden because it is a difficult one, and substitutes a show- 
that the wiretap is merei.y "appropriate." Since 18 U.S.C. 
§2318(1)(c) applies to ajj_ investigations in which the Govern¬ 
ment has authority to seek a wiretap, unavailability of other 
investigative techniques must be shown in all cases. The 


*The opinion acknowledges that the application for the 
wiretap order was deficient in that it failed to provide a 
factual basis upon which to conclude that normal investiga¬ 
tive techniques had not sufficied in the past to expose the 
crime (slip opinion 64.'! j at 6437). 
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statute contains no exceptions for crimes in which the tele¬ 
phone is a frequent instrument of communication. 


Moreover, unavailability is not established by a mere 
showing that the telephone is an implement of the criminal 
enterprise involved. Despite "routine" use of the telephone, 
other investigative methods, such as the use of informants, 
undercover agents, or physical surveillance, can be suf¬ 
ficiently productive of evidence to preclude resort to wire¬ 
tapping. Because the opinion conflicts with the statutory 
requirement that the Government establish the unavailability 
of alternative investigative procedures, the’petition must 
be granted. 

The effect of this opinion is to reduce the possibility 
of arriving at a uniform basis upon which to grant a wire¬ 
tap application. This is in contravention of the purpose 
of the procedures set forth in §2518 to: 

(1) [protect] the privacy of wire and 
oral communications and (2) [delineate] 
on a uniform basis the circumstances and 
conditions under which the interception 
of the wire and oral communications may 
be authorized. 

S.Rep. No. 1097, 90th Concr., 
2d Sess.; 1968 U.S. Code & 
Admin. News,2112, 2154. 

See also United States v. Kalustian , Docket No. 74-3314 (9th 
C i r. , August 4, 1975), 17 Cr.L.P.. 2428.* A f ter cautioning 


*This opinion, not yet officially reported 
hereto as "A." The Government's netition for 
filed October 31, 1975, is still pending. 


, is annexed 
rehearing. 
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the Government that it would be well advised in the future 


to provide a*more detailed factual statement of "unavail¬ 
ability" (slip opinion at 6438), the Court explicitly re¬ 
fuses to articulate any standard for what that statement 
should include. Compare United States v. Kalustian , supra 
("A" at 6). 

Incredibly, the Court goes on to suggest that the de¬ 
ficiencies in the Government's reauired statement are some¬ 
how mitigated by appellant's inability to suggest alterna¬ 
tive investigative techniques. Apart from the fact that 
the opinion is in error that appellant could not suggest 
such alternatives,* the point is that appellant has no such 
obligation. 


II 

On September 12, 1975, appellant informed the panel by 
letter that, after oral argument in this case, the Court of 
Appeals for the Ninth Circuit, in United States v. Kalustian , 
17 Cr.L.R. 2428, had analyzed the requirements of §2518(1)(c) 
and found insufficient an application for a wiretap order which 
was more complete and informative than the one filed in this 
case. The opinion of the panel makes no mention of Kalustian. 


*On appeal appellant Cano demonstrated that, on the facts 
of this case, both physical surveillance and the use of an 
informant were viable alternative means of investigation. 
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However, this Circuit should consider the rationale of 

Kalustian , for it properly accepts an approach to the issues 

raised in this case which are in accord with the intent of a 

Congress fearful of the dangers of broad wiretapping to limit 

the use of wiretaps to situations in which no other method 

of investigation was possible: 

The restraint with which such authority [to 
wiretap] was created reflects the legitimate 
fears with which a free society entertains 
the use of electronic surveillance. As 
stated in Berger [v. New Ycrk , 388 U.S. 41 
(1967)], "Few threa.ts to 1 iberty exist which 
are greater than that posed by the use of 
eavesdropping devides," 388 U.S. at 63. 

"A" at 4. 

In Kalustian , Federal agents were investigating a bookmaking 
operation conducted over five telephones in three separate 
locations. The application for the wiretap, found there to 
be insufficient, provided, inter alia , that. 

1. Named informants refused to testify at 
trial despite a grant of immunity; 

2. Telephone toll records which are avail¬ 
able are alone insufficient to prove gambling 
activities; 

3. Physical surveillance and records already 
obtainable present little chance of securing 
presentable evidence. 

4. Normal investigative procedures appear 
unlikely to succeed in the future — gambling 
raids and searches have not in the past re¬ 
sulted in gathering physical evidence. Gam¬ 
blers do not keep records, or if they do they 
are likely to be destroyed during a raid or 
once seized they are difficult to interpret. 

In marked contrast, this case approves a wiretap apnli- 
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cation merely because the affidavit established a drug con¬ 
spiracy in which the telephone was freauently used and the 
source of supply was reluctant to meet the supposed purchaser. 

The decision of the panel in this case approving the 
wiretapping procedure used fails to deal with concerns of 
the legislature. Such an approach is incorrect, for it de¬ 
stroys the scheme set by Congress to put wiretapping on the 
outer edge of proper investigatory techniques. Kalustian 

is correct, and its rationale needs to be adopted here as 
well. 


CONCLUSION 


For the above-stated reasons, the petition for rehearing 
and/or rehearing en banc should be granted. 


Respectfully submitted. 


WILLIAM J. GALLAGHER, ESQ., 

THE LEGAL AID SOCIETY, 

Attorney for Appellant 
WILLIAM CAPO 

FEDERAL DEFENDER SERVICES UNIT 
509 United States Court House 
Foley Square 

New York, New York 10007 
(212) 732-2971 


SHEILA GINSBERG, 
Of Counsel. 


November 24, 1975 
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^OPINION 
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[August 4,107 f) | 

Appeal from the United States District Court 
for the Central District of California 


Before: KLY and Ml'l'STLDLLK, Circuit Judges. 

and SKOP1L,* District Judge 
SKOPIL, District Judge: 

Appellants seek review of their convietions for illegal gambling 
activities. 18 U.S.C. $§ 1935 and 2. They claim their motions for 
suppression of evidence were improperly denied. They also argue 
that there was insufficient evidence to sustain the verdicts. 

According to the Government, confidential informants “advised'' 
federal agents in 1971 that defendant Kalustian was operating a 
bookmaking operation from the Topper Club (Club) in Rosemead, 
California. Defendants Pond and .Marino, among others, were 
identified ;*< agon:-. for the operation. On Pecemb gn. 1971. t'm 
I) parimenl of .In : sough! eourt orders authorizing wire taps 

Hultmable Otb> It. Skopil, .Tr., United States District Judge For the 
l)is!ni:' of Oivgne., fitting bv designation. 
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•J I Ulb '/ Stub .< «/ . I 

, ri . e t. !«•{.!..»!!■ S at the Hub, - : : .. u«I.i»»t St* > q he's -i- 

< i-. j*ii*! nm* at the r* sidi-m •»• *»f Patricia *!•»! nsol»- 'he ;l i*!’ 1 ' 

. ■ ti 0 n . thori/.ed by Attorn.; Beta nil J«bH Mitch. U and 

ur:i! -„„ |Wmb-r :»o’ 1!»T1 1' r.S.r. $ $i1$(l)(e) provides 
that •'Hell applications shall iti>•!* i 1 1• ■ 

••;i full I complete stati in .-mi ..s to whet Iter or not otlvi 
investiejitive procedures ha a 1 eii trial anti fail'd or "by 
- rlf v reasonably appear to be unlikely to succeed if tried ot¬ 
to he too dangerous.’’ 

The (iovernment attempted to fulfill that requirement through 
affidavits supplied by Special FBI Agent -lames Brent (Affidavits), 
which essentially contained the following representations: 

"The informants named herein have all said that the.\ will 
not testify to information they have provided, even if granted 
immunity. * * 9 

‘•Bxperiencc has further established that even though tele¬ 
phone toll records are available which indicate a person is . 
encaged in illicit gamblin'.;, the records themselves are not 
sufficient to prove the gamhkng activities. Standard investiga¬ 
tive techniques have not su. e.ahd in providing evidence to 
vistain prosecution in this -a- and would only suee.ed to a 
limit. <1 degree in establishing that Kale Kalustian, also known 
as Kelly, Patrick l>ah l’ond. Otto Vincent Marino, Patricia 
•jackson. Bill Klcinpke, and others as yet unknown, are 
involve*l in gambling activities over the telephone subscribed 
to in the name of the Topper Club. 

"Furthermore, such investigative techniques as physical sm- 
veillanec and the records obtainable on Kale Kalustian, also 
known as K.llv, Patrick !>;■'“ Point, Otto Vincent Marino, 
Patricia Jackson, Bill Stcmpke. and others as yet unknown, 
contain little probability of success in securing presentable 
evidence. Basal upon my knowledge and experience as a Spe¬ 
cial Agent of the Federal Bureau of Investigation in the 
investigation of gambling cases and my association with othci 
Special Agents who have conducted investigation of gambling 
activities, normal investigative proa .lures appear to be unlikely 
t*. succeed i„ establishing that the above individuals are 
involved in gambling a* deities over the a I or. mentioned trlc- 
pho.i S in violation -f l>.h m! laws. My experience ami the 
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c xpi i :i «»» i»illcc * 1 .'n 


• ijraids a* '1 

(it'll lltS hi.VC tin!. 

ill tli'* past. resulted in ti■ v. .* t *-. i- •. . i physical **** oll:.*t 
evidence prove nil ciem>n:s !l . ■ .>.:,se. I have ftmiHi 
through my experience ami tin- i i . ■ e of other Special 
Air-iits, who hove worked on ga: bling cases, tIi.it gamblers 
nviivenily do not keep perinruen! is reeds. It such recovils 
have been maintained, gamblers. ir.i ediauly prior to or dur¬ 
ing a physical search, somethi n s iharcy the records. Addi¬ 
tionally, records that have Iven -.-i ed in past gambling cases 
lave generally not been sutiirirnt i<> establish elements ot hed- 
••ra! offenses because s ub rcovds aiv difficult to interpret, 
aii'l manv times arc ot little or no significance without further 
knowledge of the gamblers' a* t ivities. Therefore, the inter¬ 
ception of these telephone eotninmiieations is the only avail¬ 
able method of investigation which has a reasonable likelihood 
ox securing the evidence necessary to prove violation of these 
statutes. 0 * ° 

“'Wherefore, because of the existence ot facts and underly¬ 
ing circumstances of the continuing investigation listed above 
in paragraphs 4 through 3_’b, I submit that the probable cause 
as submitted in paragraphs ». :1b. and 3d exists: that the 
extensive normal investigative procedures tried, as set loitu 
in paragraphs 4 through 3Jb. ! a.vc failed to gather evidence 
necessary to sustain prose.-utmu for violation of the offenses 
enumerated in paragraph and reasonably appeal 1 unlikely 
to succeed; 6 0 u " 

Appellants contend that their motions to suppress the wiretap 
evidence should have been granted because the (iovernnient s appli¬ 
cation did not satisfy IS U.S.C. j Jal8(i)(e). They argue that the 
supporting affidavits contain bald conclusions rather than facts 
from which the Attorney (tenor.;! and the judge could determine 
whether “normal investigative procedures” were viable alterna¬ 
tives to electronic surveillance. * 2olS(3) (c). 

Title 111 of the Omnibus Crime Control and Safe Streets 
Act of It'GS (Act), IS l .S.C. Si -'>10 et xeq. absolutely prohibits 
electronie surveilbniee by the federal govermneiit except under 
carefully defined eircumstam i > and after securing judicial author¬ 
ity. Procedural steps provided in the Act require stiiet adlieieiui. 
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Mi: l \s. 5:174;,. 

'•is 1 i:«• dual purpose u!' 
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top. 


1 • ! * 1 ' " :S written to mate limited aiiiiiority for electronic 

> * 1 ' 1 * !1 die in'estimation ot specified crimes thought to IF 

?rovince of organized cri minal activity. History, pp. 
21-5-3-2io3 It was designed to conform to prevailing constitutional 
stanaaivis. lUre,n- r. .Ye v York, OSS F.S. 41 (l%7); Keetz r. United 
r ti.ri*. .j'.i l .S. 347 (1%7). 'Ihe restraint with which such author¬ 
ity was created reflects the legitimate fears with which a free 
society entertains the use of clcctronie surveillance. As stated in 
iiaijir, supra. “Few threats to liberty exist which are greater than 
that, posed by the use of eavesdropping devices" 3SS F.S. at Go 
Section 231S( 11 let of the Act 

"is patterned after traditional search warrant practices and 
pii.-cnt Iniglisli pi oeec In re in the issuance of warrants to viic- 
tap by the Honu .Secretary. (citation omitted | T;tc jndgnnm 
|of the judge or niagistrati | will involve a consideration of 
th<- facts and circumstances. .Merely because a normal 

investigative technitpie is theoretically possible it does not 
■ follow that it is likely. Sx (!<u,nnr.it r. United States, 332 
l-.-’d 1421 (7th Fir. 11)63), cert, denied 3b2 I’.s. Dot); .Ycir Yorl; 

2 X.Y. 210. 140 X.l-:.2d 232 (1037)’. What the 
provision envisions is that the showing he tested in a practical 
and cnmnionsciise fashion. Compare United States r. Ventre sea 
•it s 0 L.S. 102 111)63)." History, p. 2100. 

Our review of the wiretap anthoriz. *ion is limited. \Ye are 
reminded that 

|w |here (the underlying circumstances in the affidavit] are 
detailed, where reason for crediting the source of the infor¬ 
mation is given, and when a magistrate has found probable 
cause, the courts should not invalidate the warrant by inter- 
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Wit’in our prescribed limits, hov ev. , * 1. utmost seruiim must 
!„> o'-rrisv.!' to determine v.!;•••;!t. v .ir.tep ord-rs conform to 
'title Hi. i lie Act luts been dwl.nvd < nnstitutionnl only because 
(if its j.f, rise ivrpiin mi nis cm 1 i:-. provisions for dose judicial 
scrutiny. I ailxl Stalls r. 7»»bn, 477 I'.till 9,4 (1th Cir. 19i3): 
i'tt.'l 'l Slut's r. Cor, 44!> F.tM 679 Id;!. Cir. 1971), nrl. ihaicd, 
406 U.S. 934 (1972); I'aHul Stales r. C.u, 462 F.2il 1293 (Sih 
Cir. 1972). Our review of wiretap orders must ensure that the 
issuing magistrate properly performed his function ;inel did not 
"Scree merely as a rubber stamp for the police'’. 1 i nlrtscu, supra 
a* 109. 

The affidavits set forth facts from which probable cause to infer 
the op -ration of a gambling conspiracy could be gleaned. Nearly 
all of these ••facts” trickled into :he cars of FIJI agents through 
a series of professional gamblers ami bookmakers moonlighting as 
sloolics for the Government. This colorful proecdiuv of shuffling 
through stacks of hearsay and double hearsay reports irom the 
•'underworld" to construct an affidavit prompts some intriguing 
ci ideal ijiKstious. Unfortunately. .is tin affidavits attest, none ol 
the Government's underworld journalists are Quito willing to 
testifv. Kvidonee of tbe telephone numbers used by the bookmak- 
inu operation and the identities of some <>t the conspirators could 
not success fully support a pros, '«tion without that testimony. 

Consequently the investigating officials decided electronic sur¬ 
veillance was imperative. They discarded alternative means of fur¬ 
ther investigation because "knowledge and experience in investi- 
2 ating other gambling eases convinced them that “normal invest i- 
gativ< i roeedures” were unlikely to sueoeed. Agent Brent recites 
that searches are often fruitless because gamblers keep no lcoords, 
destroy them, or maintain them in undecipherable codes. Use of 
tbe phone company’s records alone is inconclusive. 

The affidavit does not enlighten Us as to why this gambling ease 
present'd any investigative problems which were distinguishable 
in nature or degree from any other gambling case. !n effect tbe 
Government's position is that all gambling conspiracies are tough 
to deck, *!i tin- Government need show only the probability that 
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legislated in iMniMilfrah'e <i"tail it. providing for 
.. ;i,... s aiui .mhos authorizing wir.- tapping amt evinced 
; intJilt to mak- doubly suiv that the stalutmy author- 

■! v Ik- used with restraint an«l only wli-iv the circumstances 
warrant the .vunvptitinus intt-icopti».*M »f wire and oral com- 
irunuatieits. Them proo(hires irt.n but ft, hi routinely (»>■ 

<t» •*’>> initial stf.fi 'it criminal l,u-i .-'ojatioi,. 1 lather, tin 
• tv --; ' ■ must statv tli.it atnl tin cc.uri : ust find that norma! 
h;v-J::eat:ve proeeduios have hem trie.I and failed or rea¬ 
sonable arpear to l;e unlikely to suecd it tried or to ho 
too dartc/rous.” United States v. Giordano, supra, (emphasis 
added) 

T! e Government's position is further undermined hv the activity 
of other erimc-lighting organizations, California. among other 
states, deprives its policemen of electronic sunedhiuee in all eases. 
This has not prevented them from successfully prosecuting gam¬ 
bling crimes. 

Obviously electronic surveillance can facilitate criminal inv.sti- 
.mtion Otlur investigative teclmirim-s are i.v-..lli slower and more 
d : nleiil t Unless tliev “liave been tried and failed or ivasonably 
;; -.)j,car to be unlikely to sueceeed if tried or to be too dangerous . 
however, Title III does not allow wiretapping to replace them. 

The Government failed in this ease to satisiv IS U.S.( . ^-’olS 
(1) (c). Its application did not ade.puitely snow why traditional 
investi-ative t- ehniques w. re not sufficient in this particular case. 
V reviewing judge is handicapped without a full and comp.etc 
statement of underlying circumstances. The Government must (1, 
inform him of every tcchnhiue which is customarily used in police 
work in investigating the type of crime involved, and (-’) rsplain 
w-m each of them lias either been unsuccessful or is too dangerous 
or unlikelv to succeed because of the particular circumstances of 
that ease. Title III and the individuals right to privacy which it 
series to pres- rve d.-mand no less. 

Mmv conclusions by the afriant an- insufticiciit to justify a scaren 
warrant. AyuUnr r. Tuns, supra, or a v.irctap-ordcr. Mole s|v 
ritually, the; do not provide facts from which a d.-tael.eu judge 
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or mngist t%:i• • determine win i!:<t other ..It ! •. . 1 i\• iiiusth:.. 

live procedures cxi-t ;im ;s viable alti Tiiatnv. 

Tito trial eourt's order denying nmt ions for suppres¬ 

sion of electroiiic surveillance evidence is revels, d, an<l all con- 
sol'ilatf'd cases an- ivinamlt'd for a new trial. All ividciice gathered 
through electronic surveillance pursuant to the original 5 2olS 
order and its extensions shall not lie admitted in subsequent pro- 
ci-edings. 

In view of that ruling:, the other issues on appeal are not 
reached. 

KEVEKKKI) and REMANDED. 


riat.NAV-WALSIl rtllMtXt. UP., n.\.\ kha.ncisco S-ll-7o—400 
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